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	The Mental Capacity Act 2005 Deprivation of Liberty Safeguards (MCA DOLS) 



We follow the MCA DOLS to ensure that residents are deprived of liberty only when necessary and within the law.

What is deprivation of liberty?

Whilst there is no standard definition to identify when people are deprived of their liberty  these are some examples where the courts have decided they have been deprived:
· Restraint was used to admit a person to a care home when the person resisted admission

· Medication was given forcibly, against a person’s will

· Staff exercised complete control over the care and movements of a person for a long period of time

· Staff took all decisions on a person’s behalf, including choices relating to assessments, treatments, visitors and where they should live

· Care home staff took responsibility for deciding if a person could be released into the care of others or live elsewhere

· The person was prevented from seeing friends or family because the care home restricted access to them

· The person was unable to make choices about what they wanted to do and how they wanted to live because care home staff exercised continuous supervision and control over them
How do the MCA DOLS protect people?

The MCA DOLS introduce a standard process that care homes must follow before they deprive a person of their liberty

If people do need to be deprived of their liberty in their own best interests, the MCA DOLS protect them by providing:

· A representative to act for them and protect their interests

· Rights of challenge to the Court of Protection against unlawful deprivation of liberty

· Rights for their deprivation of liberty to be reviewed and monitored on a regular basis
Who is covered by the MCA DOLS?

The MCA DOLS applies to people in care homes who meet all of the following criteria.  A person must:

· Be aged 18 or over

· Have a mental disorder such as dementia or a learning disability

· Lack the capacity to consent to where their treatment and/or care is given

· Need to have their liberty taken away in their own best interests to protect them from harm

When should the MCA DOLS be used?

The MCA DOLS should be used for all people in care homes who lack the capacity to make their own decisions and where personal freedoms need to be restricted in the resident’s best interests, to the extent that they amount of a deprivation of liberty.
The care home should apply to the local authority for authorisation of deprivation of liberty if a person who lacks capacity is:

· About to be admitted to the care home and the care home believes the person risks being deprived of their liberty

· Already in the care home and is being cared for or treated in a way which deprives them of their liberty
For everybody in a care home who lacks capacity the following questions should be asked:

· Does the care or treatment being provided take away the person’s freedom to do what they want to do to such an extent that it amounts to a deprivation of their liberty?
· Do you believe that the care or treatment being provided is in the person’s best interests?

If the answer to these questions is YES:

you need to ask yourself whether the care or treatment could be given in a way which does not deprive the person of their liberty

If the answer to this question is NO:

and the person cannot be cared for or treated any other way, the care home must apply to the supervisory body for authorisation to continue with the care programme and deprive the person of their liberty.  The supervisory body will then carry out a series of assessments to decide if it is right to deprive the person of their liberty.  This must be carried out within 21 days.
There are 2 kinds of authorisations, standard and urgent.  

Privately funded residents: contact your local authority

Publicly funded residents: contact the funding authority 
Standard authorisations: follow the process above (application for authorisation should be not more than 28 days before the deprivation of liberty is due to take place)
Urgent authorisations: can be made by the care home themselves and must be in conjunction with a standard authorisation.  Urgent authorisations last for a maximum of 7 calendar days.

Forms are available at:
www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_089772
Assessment process
The assessments are carried out by a minimum of two trained assessors, the mental health assessor and the best interests assessor.  If an authorisation is granted a Relevant Person’s Representative will be appointed to support the person and look after their interests.  The supervisory body will set how long the authorisation will last, based on the proposed care plan.  The authorisation should be for as short a time as possible and for no longer than 12 months.
If an authorisation request is turned down, the care home must not deprive the person of their liberty and will need to take alternative steps e.g. support the resident in a less restrictive manner that avoids deprivation of liberty.  

RESPONSIBILITIES WITHIN CARE HOME:

Initiating authorisations:  Registered Manager or appointed person

Monitoring progress of authorisations:  Registered Manager or appointed person

Reviewing authorisations: Registered Manager or appointed person

Training programme:  Registered Manager
KEY TERMS:

Supervisory body:  Local authority

Managing authority:  Care home

Standard authorisation:  this permits lawful deprivation of liberty, issued by a supervisory body

Urgent authorisation:  this permits lawful deprivation of liberty and is issued by a managing authority

Relevant person:  this is the person who needs to be deprived of liberty

Relevant person’s representative:  this is the person who represents the relevant person

Independent Mental Capacity Advocate (IMCA):  the person who provides support and representation for a person who lacks capacity to make specific decisions in certain defined circumstances.  The IMCA was established by the Mental Capacity Act and is not the same as an ordinary advocacy service.

